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STAHL, Senior Circuit Judge. Pl ai ntiff-Appellant,
Jordan Hospital, Inc. ("Jordan"), filed this | awsuit chall enging
the dismssal of its request for reclassification into a
nei ghboring geographic region. Success in obtaining
recl assification would have entitled Jordan to an additional
$1.8 million in Medicare reinmbursenents for the fiscal year in
gquestion. The district court dism ssed Jordan's conpl aint for
| ack of subject matter jurisdiction under 28 U.S.C. § 1331, and
Jordan now appeal s.

First, Jordan di sputes the district court's concl usion
that judicial review of this admnistrative decision is
precluded by |l aw. Second, Jordan chall enges the validity of the
i mpl enenti ng regul ati ons underlying the reclassification
process, see 42 C.F.R 8§ 412 et seq., as inconsistent with the
statutory scheme set forth in 42 U S.C. 8 1395ww, and all eges
that its procedural due process rights have been viol ated.
Finally, Jordan posits that the district court erred because the
statutory deadline for filing a reclassification application is
subject to the doctrine of equitable tolling. Fi nding all of
Jordan's argunents neritless, we affirm



Jordan, a participating provider in the Medicare
program?! is located in Plynouth, Massachusetts, but has
regul arly applied, under the prospective paynent system (" PPS"),
for reclassification to the Barnstabl e-Yarnouth (Cape Cod) area.
Under the PPS, reinmbursenent rates are determ ned by using
factors that include (1) the average standardi zed anount of
al | owabl e i ndi vi dual hospital inpatient operating costs, and (2)
t he area wage i ndex appl i cabl e to t he hospi t al
Recl assification allows a hospital to utilize the standardi zed
operating costs or wage index, or both, of a neighboring region
if higher than the prevailing rate in its own geographic area,
to calculate its prospective reinbursenment. A hospita
requesting reclassification nust submt average hourly wage
("AHW) data obtained from the Health Care Financing
Adm ni stration ("HCFA") hospital wage survey, which is "used to
construct the wage index in effect for prospective paynent
pur poses during the fiscal year prior to the fiscal year for
which the hospital requests reclassification.” 42 C. F.R 8
412.230(e)(2)(i)(A). The criteria for obtaining wage index
reclassification are set forth in 42 C.F. R § 412.230(e), and

include, inter alia, a requirenent that the hospital's AHWbe at

! Medicare provides for the paynent of inpatient hospital
and other health services furnished to eligible aged and
di sabl ed individuals. See 42 U.S.C. 8§ 1395 et seq.
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| east 108% of the AHW of the hospitals in the area in which the
hospital is |ocated, and the hospital's AHW be at |east 84% of
the AHW of hospitals in the area to which it seeks to be
redesignated. 1d. 8 412.230(e)(1).

Prior to the pronulgation of the final PPS rates for
an upconm ng fiscal year, HCFAis required to adjust the rates to
incorporate the effects of any reclassifications that have been
approved. The agency's initial task is to reconpute the wage
i ndex for such year. Once the necessary wage i ndex adjustnments
have been conpl eted, the agency nust ensure that the effects of
the reclassification process are "budget neutral."?

Pursuant to 42 U S.C. 8§ 1395w(d)(10), the Medicare
CGeographic Classification Review Board ("Board") is authorized
to rule on applications submtted by hospitals seeking
reclassification to an adjacent geographical area. A hospital
seeking reclassification for a fiscal year nust submt its

application to the Board "not |ater than the first day of the
13-nmont h period ending on Septenber 30 of the preceding fiscal
year." 1d. 8 1395w(d)(10)(C)(ii). The Board is required to

render its decision on the application "not |ater than 180 days

2 The "budget neutrality" principle requires that HCFA nake
any adj ustnents necessary to ensure that the aggregate paynents
to be nmade under the PPS as a result of any reclassifications
are equal to the aggregate paynents that would have been nade
absent these reclassifications. 42 U S.C. 8§ 1395wmw(d)(8)(D).
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after [this] deadline . . . ." 1d. 8 1395w d)(10)(C)(iii)(l).
If dissatisfied with the Board' s decision, a hospital has 15
days to appeal the decision to the Adm nistrator of HCFA, who is
required to issue a decision on the appeal "not later than 90
days after t he appeal is filed." Id. 8
1395ww(d) (10)(C)(iii)(11). HCFA' s decision, which becones the
final decision of the Secretary of Health and Human Services
("HHS"),® "shall be final and shall not be subject to judicial
review " ILd.

Jordan filed its application for reclassification, for
wage-i ndex purposes, to the Cape Cod Massachusetts Metropolitan
Statistical Area ("Cape Cod MSA") for Fiscal Years (“FYs”) 1998
and 1999 in a tinely manner and these requests were approved by
the Board. As a result, Medicare reinbursed Jordan for those
fiscal years according to the wage-index value cal cul ated for
the Cape Cod MSA rather than that of Jordan's own geographic

ar ea. However, Jordan did not timely file a request for

3 Although the statute states that the Secretary of Health
and Human Services (“Secretary”) shall hear any appeals from
adverse decisions by the Board, the Secretary has del egated this
function to the Adm nistrator of HCFA. See 55 Fed. Reg. 36, 766
(1990), as anended June 4, 1991 (“The Secretary has del egated
this authority to the HCFA Adm nistrator in cases in which an
unsuccessful hospital appeals the MGCRB s decision. Thus, in
these cases the Adm nistrator's review is the final Departnment
review of MGCRB  deci si ons provi ded for in section
1886(d) (10) (O (iii)(Il) of the Act.”); see also 57 Fed. Reg.
39, 826 (1992).
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reclassification to the Cape Cod MSA for FY 2000 by the
statutory Septenmber 1, 1998 deadline because the hourly wage
data published in the July 31, 1998 Federal Register indicated
that Jordan did not qualify.

As it turned out, the wage data published in the July
31, 1998 Federal Register had been incorrectly calculated
because the Cape Cod Hospital had submitted i naccurate wage data
to HCFA. Upon learning of this error, Jordan filed a
reclassification application for FY 2000 on August 23, 1999
al nost a year after the expiration of the statutory filing
deadline and 24 days after the publication of the final PPS
rates for FY 2000. On August 24, 1999, the Board dism ssed
Jordan's application on the basis that the request was untinely,
rendering Jordan ineligible to receive the additional $1.8
mllion in Medicare programrei mbursement to which it would have
been entitled had it been reclassified. Jordan appeal ed, and
t he HCFA Admi nistrator affirmed the dism ssal on Septenber 28,
1999. On October 7, 1999, Jordan requested that the
Adm ni strat or anend her deci sion, but this request was deni ed on
Oct ober 12, 1999.

On April 7, 2000, after exhausting all adm nistrative
remedi es, Jordan filed a conplaint in the district court,

alleging a violation of its due process rights under the Fifth
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and the Fourteenth Anendnments, and seeking a declaration that
HCFA's rules and regulations are invalid, both facially and as
applied to it. On August 18, 2000, the defendants filed a Rule
12(b) (1) notion to dism ss on the ground that the district court
| acked subject matter jurisdiction under 28 U S.C. § 1331. On
March 21, 2001, the district court granted the defendants'’
motion. Jordan filed a tinely notice of appeal.
.
We reviewde novo a district court's dism ssal for |ack

of subject matter jurisdiction. Corrada Betances v. Sea-lLand

Serv., Inc., 248 F.3d 40, 44 (1st Cir. 2001).




A.

Def endants argued, and the district court agreed, that
Jordan's claimwas barred by the "no review' provision of the
Medi care Act, 42 U S.C. 8§ 1395ww(d)(20)(C)(iii)(ll), which
specifically states that "[t]he decision of the [ Adni nistrator]
shall be final and shall not be subject to judicial review." On
appeal , Jordan contends that 8 1395wwmd) (10)(C)(iii)(11), when
exam ned in conjunction with related statutes and regul ati ons,
does not bar its claim enphasizing the fact that there is a
"strong presunption that Congress intends judicial review of

adm ni strative action." Bowen v. Mch. Acad. of Fanmly

Physi ci ans, 476 U.S. 667, 670 (1986).

Thi s presunption, however, is not irrebuttable, and can
be overcome when specific statutory |anguage or |egislative
hi story indicates otherw se, or where congressional intent to
preclude judicial reviewis ""fairly discernible in the detail

of the legislative schene.” 1d. at 673 (quoting Block v. Cmty.

Nutrition Inst., 467 U.S. 340, 349, 351 (1984)). To prove that

Congress has shielded adm nistrative decisions from judicial
scrutiny, an agency nust show by “cl ear and convi nci ng evi dence”

that this was Congress’s intent. Abbott Labs. v. Gardner, 387

U S 136, 141 (1967) (internal quotations omtted). Jor dan

insists that HCFA has not satisfied this heavy burden. e
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di sagree. The unequivocal | anguage of the "no review' provision
clearly indicates that Congress intended to preclude judicial
review of this matter. Section 1395ww(d) (10)(C)(iii)(Il)
explicitly provides that reclassification decisions "shall not
be subject to judicial review" By using such plain and
unambi guous | anguage, Congress nmade its intent perfectly clear.
Furthernmore, the rationale for nonreviewability is emnently
logical. First, HCFA' s strict, yet manageabl e, deadli nes ensure
t hat each hospital's classification for a fiscal year is firmy
in place in time to all ow HCFA to make any necessary wage i ndex
revi sions and budget neutral adjustnents. See 62 Fed. Reg.
45,966, 45,987 (1997). Second, adherence to these strict dates
all ows HCFA to publish the rates in final formsixty days prior
to the start of a fiscal year. See 56 Fed. Reg. 25,458, 25, 466
(1991) ("[Clongress specified these very tight time frames in
order to ensure that the effects of reclassifications could be
reflected in the new standardi zed anobunts and wage i ndex val ues

that go into effect on October 1 of each year.").
Subj ecting the Adm ni strator's untimeliness decision to judicial
review would frustrate this expressly articul ated congressi onal
interest infinality, which is particularly crucial for planning

pur poses.
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In a further attenpt to bypass the "no review
provi sion, Jordan posits that there is a material difference
between "decisions” on the nerits and "dism ssals" of

applications for untineliness, rendering "dism ssal s" revi ewabl e

even though all other "decisions" are immune from judicial
scrutiny. We reject Jordan's attenpt to draw a neani ngful
di stinction between these two terms. In the section outlining

the procedures for obtaining adm nistrative review of an adverse
ruling by the Board, the regulations offer the right to appeal
either a Board “decision” on the nerits, or a “dism ssal” for
untimeliness, to the Adm nistrator. See 42 C.F.R § 412.278(a)
(“A hospital . . . dissatisfied with the MGCRB s decision
regarding its geographic designation my request t he
Adm ni strator to review the MGCRB decision. (A hospital

may al so request that the Adm nistrator review the MGCRB' s
di sm ssal of an application as untinely filed or inconplete, as
provided in § 412.256(d).)”). A decision by the Adm nistrator

issued pursuant to 8§ 412.278(a) is a "final Departnental

decision . . . . not subject to judicial review" ld. 8§
412.278(f) (3). Consequently, there is no basis for any
di stinction between the ternms “dismissal” and “decision.”

Mor eover, we note as a policy matter that the distinction Jordan

proposes would not only disrupt HCFA's efforts to review
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applications pronptly but would also undermine its ability to
publish final paynment rates under the PPS in a tinely manner.
Accordingly, we find that Jordan is precluded from seeking

judicial review of the dismssal of its application for

redesi gnation. *

4 Jordan also alleges that it is entitled to judicia
review of its claimunder the Adm nistrative Procedure Act, 5
US C 8 701 et seq. ("APA"). “In the absence of a contrary
statutory provision, the APA entitles a person aggrieved by a
final agency action to judicial review . . . ." Conservation
Law Found., Inc. v. Busey, 79 F.3d 1250, 1260-61 (1st Cir. 1996)
(citing inter alia 5 U S.C. § 702). The APA does not, however,
provi de “an i ndependent source of subject matter jurisdiction.”
Id. Inthis case, §8 1395ww clearly precludes judicial review of
t hese types of adm nistrative decisions, and the regul ati ons are
consistent with that mandate. Therefore, the APA does nothing
to bolster Jordan’s position.
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B

Inthe face of this clear congressi onal mandat e agai nst
review, Jordan | odges a constitutional challenge, arguing that
its procedural due process rights were violated because it was
denied an opportunity to be heard on the nerits of its
reclassification application. More specifically, Jordan all eges
that HCFA's publication of erroneous information gave it
i nadequate notice of its eligibility, thus causing Jordan to
file late. Defendants, on the other hand, claimthat Jordan has
nmerely attenpted to "cloak"”™ its statutory argument with a
constitutional one, and insist that, although a gate-closing
statute my not preclude consideration of a <colorable
constitutional claim a party may not avoid an unanbi guous no
judicial review provision sinply by asserting a challenge

"cl oaked in constitutional terns." Sugrue v. Derw nski, 26 F. 3d

8, 11 (2d Cir. 1994).
To prevail on its procedural due process claim Jordan
must show both that it had a recognized |iberty or property

interest,® and was deprived of that interest w thout adequate

> To date, no federal court has deci ded whether a physician
who provi des Medi care services has any type of property interest
in receiving paynment for those services. The Second Circuit has

suggested, in cases involving state Medicaid providers, that
sone form of property interest nmay exist under these
ci rcunmst ances. See Tekkno Labs. v. Perales, 933 F.2d 1093,

1099- 1100 (2d Cir. 1991) (Oakes, C.J., concurring) (suggesting
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notice or a meani ngful opportunity to be heard. Mat hews v.
El dridge, 424 U.S. 319, 332-35 (1976). Assum ng, wi thout
deciding, that Jordan has a legitimate property interest in
receiving rei nbursenment paynents, ® we nust then determ ne whet her
Jordan rai ses a col orable constitutional claim W find that it
has not .

HCFA's regul atory scheme provides hospitals with a
meani ngf ul opportunity to be heard on reclassification, and
accords them sufficient procedural pr ot ecti ons. HCFA' s
publication of erroneous data, while unfortunate, did not
deprive Jordan of its rights. HCFA takes significant steps to
insure that the wage data obtained fromhospitals subject to PPS
are reasonably accurate. See 63 Fed. Reg. 25,576, 25,587
(1998); 63 Fed. Reg. 40,954, 40,966-74 (1998) (discussing the

devel opnent of the FY 1999 wage i ndex). Jordan could not

t hat Medicaid provider has a property interest in reinbursenment
for Medicaid services already perfornmed) (quoting Oberl ander v.
Perales, 740 F.2d 116, 120 (2d Cir. 1984)); but see Yorktown
Med. Lab.., Inc. v. Perales, 948 F.2d 84, 89 (2d Cir. 1991)
(hol ding Medicaid provider did not have property interest in
paynments under Medicaid Act or New York Departnment of Soci al
Service regul ations for clainms that were pendi ng i nvestigation).

6 But see Painter v. Shalala, 97 F.3d 1351, 1358 (10th Cir.
1996) (" Although [a physician] may have a recogni zabl e property
interest in receiving paynent in accordance with the fee
schedule . . . there is nothing in the Medicare Act which would
have |l ed a reasonable physician to believe that he m ght be
entitled to a greater paynent than was outlined in the
Secretary’s fee schedule.”).
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realistically have assuned t hat the wage i ndex i nfornmati on woul d
al ways be accurate, and that if an error were found, it woul d be
remedied intime to pernmit a reclassification request. Cf. Your

Hone Visiting Nurse Servs., Inc. v. Shalala, 525 U. S. 449, 455-

56 (1999) ("given the adnm nistrative realities . . . . [t]he few
dozen fiscal internediaries often need three years w thin which
to discover overpaynents in the tens of thousands of
[ rei mbursenent determ nations] that they issue"). |If anyone is
to "blame" in this case, it would seemto be Cape Cod Hospital
for reporting incorrect data, rather than HCFA. Accordingly, we
find that Jordan’s constitutional challenge to the rei mbursenment
scheme was properly rejected by the district court.
C.

Lastly, Jordan asserts that the court should rely upon

equitable tolling principles to excuse its tardiness. Jordan

relies heavily upon Bowen v. City of New York, 476 U.S. 467

(1986), a class action challenging an internal policy of the
Secretary of Health and Human Services that had resulted in the
deni al or termnation of the «class nenbers’ benefits.
Specifically, the Court addressed the i ssue of whether equitable
tolling applied to save the clains of class nenbers that had
been filed outside the 60-day time |imt as provided for by 42

U S.C. 8§ 405(0Q). ld. at 480. The Court found that equitable
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tolling was perm ssible in that case because it would be fully
consistent with the overall congressional purpose (i.e.,
ensuring that disabled citizens received their benefits), and
that tolling would pronote the interests of both the claimnts
and the gover nment . 1d. at 480-81.
Bowen, however, does not bear the weight of Jordan's
argument in this case. First, the statute in Bowen mandated t he
action be filed "within sixty days . . . or within such further

time as the Secretary may allow.” 1d. at 472 n.3. Although the

statute in this case afforded Jordan a longer tinme to file an

application for reclassification, it did not provide for
di scretionary extensions, except for "good cause.” 42 C.F.R 8
412.256(c)(2). Jordan still would have had to submt its

application by Septenber 1 to be eligible for any discretionary
ext ension for good cause, which it did not do. Second, while
the statutory I|anguage in Bowen expressed Congress's clear
intent to allow tolling in sonme cases, in this case tolling
woul d be antithetical to the acconplishnment of the statute's
obj ectives. Congress apparently found it preferable to all ow an

occasi onal unfairness in an individual case to go unaddressed in
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order to maintain a nore workable hospital reclassification
process as a whole.”

An exam nation of two pivotal Supreme Court decisions
further reinforces our view that equitable tolling would be

i nappropriate here. Inlrwin v. Dep't of Veterans Affairs, 498

US 89 (1990), the Court considered the tinmeliness of an
enpl oyee's lawsuit charging his governnment enployer wth
di scrimnation, in violation of Title VIl of the Cvil Rights
Act of 1964, 42 U.S.C. § 2000e et seq. In considering Irwin's
claims, the Court made clear that the "sanme rebuttable
presunption of equitable tolling applicable to suits against
private defendants should al so apply to suits against the United
States." Lrwin, 498 U.S. at 95-96. The Court reached this
decision after determning that a rule making equitable tolling
applicable to both public and private defendants alike was

“likely to be a realistic assessnent of |egislative intent as

" W note that Cape Cod Hospital's reporting m stakes nay,
in fact, have erroneously rendered Jordan eligible for
reclassification in FY 1999. Consistent with its interest in
finality, however, HCFA has apparently not attenpted to recover
any excessive reinbursenments paid to Jordan for that year.
Jordan's underpaynent in FY 2000 would seem to conpensate
somewhat for any windfall it enjoyed in FY 1999.
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well as a practically useful principle of interpretation.” |d.
at 95.°8

In United States v. Brockanp, 519 U S. 347 (1997), the

Suprene Court reviewed the case of a taxpayer who had subm tted
an admnistrative refund claim several years after the
applicable filing period set forth in 8 6511 of the Internal
Revenue Code of 1986 had el apsed. The Court consi dered whet her,
under Irwin, the statutory filing deadline could be extended for
an "equitable" reason, which in the petitioner's case was the
fact that his nmental disability had caused the delay. 1d. at
348. The Court concluded that, in contrast with its generosity
for Title VII clainms, Congress did not intend for the "equitable
tolling" doctrine to apply to 8 6511's tine |limtations for
filing tax refund claims. 1d. at 352-53. The Court noted that
8§ 6511 sets forth its tine limtations in a highly detailed and
technical manner, reiterates them several times in different
ways, |1 nmposes substantive limtations, and delineates explicit
exceptions to its basic tinme limts, and equitable tolling is

not included among them 1d. at 350-52.

8 The Court wultimately ruled, however, that equitable
tolling was inappropriate in Irwin's case because his late
filing was caused by “what [was] at best a garden variety claim
of excusable neglect.” Irwin, 498 U S. at 96.
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Li kewise, in this case, there are strong reasons to
believe that Congress did not want the equitable tolling
doctrine to apply. First, the statute states in an "unusually
enphatic form" id. at 350, that a "hospital requesting a change
in geographic classification . . . for a fiscal year shal
submt its application to the Board not later than the first day
of the 13-nmonth period ending on Septenber 30 of the preceding
fiscal year."” 42 U S.C. § 1395ww(d)(10)(O)(ii). Not hing in
this | anguage can be construed as creating or even inferring an
inplied equitable tolling exception. lrwin, 498 U S. at 352;

see also Becton Di ckinson & Co. v. Wl ckenhauer, 215 F.3d 340,

350 (3d Cir. 2000) ("the enmphatic, non-perm ssive nature of the
[ statutory] |l anguage . . . suggests that the tine [imtation at
i ssue cannot be equitably tolled"). W find it inplausible that
Congress woul d have wanted the courts to expand the statute's
[imtation period whenever equitable concerns were present. See

United States v. Beggerly, 524 U.S. 38, 48 (1998) ("Equitable

tolling is not permssible where it is inconsistent with the
t ext of t he rel evant statute."). Second, 8§
1395w d) (10) (C) (i1i)(l) requires the Board to decide a
reclassification request within a strict 180-day tine franme in
order to avoid eroding HCFA' s ability to incorporate the final

rates into the wage-index revisions and budget-neutral
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adj ustments. Reading an "equitable tolling" exception into the
statute would al so create "serious adm nistrative problens"” for
t he agency. Brockanp, 519 U S. at 353. Therefore, we concl ude

that equitable tolling is not available to Jordan in this case.
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L1l
For the foregoing reasons, we affirm the district
court's dism ssal of Jordan’s conplaint for |ack of subject

matter jurisdiction.

-21-



